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LOKEN, Circuit Judge.

Dale F. Petersen applied for disability benefits under Title Il of
the Social Security Act, 42 U S.C. § 423(a)(1), claimng disability since
March 15, 1991. After an administrative hearing that focused prinmarily on
nedi cal issues, the Conmi ssioner of Social Security denied the application
on the ground that Petersen is engaged in substantial gainful activity as
a self-enployed farm manager. The district court affirnmed, and Petersen
appeal s. We conclude that the administrative record is inadequate to
support this finding and therefore renand.

Pet ersen worked twenty-five years as an educational consultant to the
University of |owa. In 1991, the only year for which such information
appears in the record, Petersen earned $37,982 from the University,
i ncluding sick pay, and his wife earned $32,896 as a



publ i c school teacher. The Petersens also own a 137-acre farmin El kader,
lowa, one hundred mles fromtheir home in lowa City. From 1974 to 1983,
they raised grains, hay, and occasionally livestock on this farm From
1984 through 1986, they rented the farm to a tenant. In 1987, they
enrolled the entire farmin the United States Departnent of Agriculture's
ten-year Conservation Reserve Program ("CRP"). In 1991, the Petersens
recei ved $11, 642 in CRP paynents, which USDA describes as "rental paynents"
inits CRP regulations. See 7 CF. R § 704.16.

The issue here is whether Petersen's activities in nanaging the
rented farmare "substantial gainful activity" that preclude a finding that
he is disabled. The question is not whether Petersen nade a profit
farm ng, nor whether he has the physical ability to engage in nore vigorous
farmng activities. Rather, the Social Security Act requires us to focus
on whet her Petersen has proved his "inability to engage in any substanti al
gai nful activity by reason of any nedically determ nabl e physical or nental
inmpairment." 42 U S.C 8§ 423(d)(1)(A); see generally Callaghan v. Shal al a,
992 F.2d 692 (7th Gr. 1993). The parties have not cited, nor have we
found, any case applying the Act to simlar facts.

The Conmi ssioner's regulations deal in detail with the broad question
of substantial gainful activity. We begin with the basic definitional
regulation, 20 C.F. R § 404.1572:

Substantial gainful activity is work activity that is
bot h substantial and gai nful:

(a) Substantial work activity. Substantial work activity
is work activity that involves doing significant physical or
nmental activities. Your work may be substantial even if it is
done on a part-tine basis or if you do |less, get paid |less, or
have | ess responsibility than when you worked before.

(b) Ginful work activity. @Ginful work activity is work
activity that you do for pay or profit. Wrk activity is
gainful if it is the kind of work usually



done for pay or profit, whether or not a profit is realized.

Though nost of Petersen's incone prior to March 1991 cane fromhis
contract with the University, we are concerned here with his activities as
a self-enployed farmlandlord. A specific regulation governs whether self-
enpl oyed persons are engaged in substantial gainful activity:

(a) If you are a self-enployed person. . . . W consider
that you have engaged in substantial gainful activity if --

(1) Your work activity in terns of factors such as hours,
skills, ener gy out put, ef ficiency, duti es, and
responsibilities, is conparable to that of uninpaired
individuals in your community who are in the sane or simlar
busi nesses as their neans of |ivelihood;

(2) Your work activity, although not conparable to that
of uninpaired individuals, is clearly worth the amount shown in
8 404.1574(b)(2) when considered in terns of its value to the
busi ness, or when conpared to the salary that an owner woul d
pay to an enployee to do the work you are doing; or

(3) You render services that are significant to the
operation of the business and receive substantial incone from
t he busi ness.

20 CF.R 8§ 404.1575(a)(1)-(3). These alternative tests were described in
great detail, with illustrative exanples, in Social Security Ruling ("SSR')
83-34, reprinted in Wst's Social Security Reporting Service, Rulings 1983-
1991, at 106.

The third test, § 404.1575(a)(3), requires evidence that the self-
enpl oyed cl ai mant rendered significant services and received substanti al
incone. A farmlandlord performs "significant services" if he "materially
participates" in the production or the managenent of the rented farm 20
C.F.R 88 404.1575(b)(2); 404.1082(c). The ALJ found that Petersen engaged
in substanti al



gai nful activity -- the ultimte question -- because he "materially
participated in nanagenent of his farmoperation.” That is an inadequate
analysis. Wile the record supports a finding that Petersen "materially
partici pated" in the nanagenent of his farm because he perforned nany of
the tasks necessary to fulfill his CRP obligations,! the ALJ made no
finding that Petersen received "substantial incone." Therefore, the
ultimate finding that he engaged in substantial gainful activity is
unsound. ?

The ALJ's anal ytical oversight raises the question whether the record
woul d support the necessary substantial incone finding. To answer that
guestion, we turn to the regulation defining "substantial income." This
time, we encounter two alternative tests. First, incone after 1989 is
deermed substantial if it averaged nore than $500 per nonth. See 20 C. F.R
8 404.1575(c) (1), which cross references 20 C.F. R 8§ 404.1574(b)(2) (vii).
Petersen had virtually no farmincone in 1991 other than CRP paynents.
While those paynents of $11,642 easily surpassed the $500 per nonth
threshold, 8§ 404.1575(c) expressly excludes from the substantial incone
equation "any soil bank paynents that were included as farminconme." As
explained in SSR 83-34 § A(2)(b)(1), this exclusion was created for farns
whi ch placed only sone land in the soil bank conservation program

[SJince these activities are quite limted as conpared with
regular farm ng operations, soil bank paynents wll not be
i ndicative of the extent of the managenent function involved in
the total enterprise

See 7 CFR 8§ 704.12 (1995) (obligations of a CRP
participant); Qtken v. Bowen, No. 88-4291-R 1990 W 5729, at *8-9
(D. Kan. Jan. 11, 1990) (farmlandlord materially participated).

2l n denying review, the Conmm ssioner's Appeals Council noted
that Petersen's "material participation in the operation of the
farm. . . would be expected to result in substantial incone if
performed for an enployer." That, too, is not the analysis
prescribed in 20 CF. R § 404. 1575(a)(3).
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The soil bank programended in 1965; CRP was enacted in 1985.% The
programs have obvious simlarities -- indeed, CRP has been called "Son of
Soil Bank." See 134 Cong. Rec. 17115 (1988). But we deal with regul ations
promul gated prior to 1985 that refer only to "soil bank paynents." Wether
CRP paynents should also be excluded from the substantial incone
determi nation, and if so, whether CRP paynents are excluded even if the
farmhad no other incone, are questions that nmust be addressed in the first
i nstance by the agency. Thus, we may not affirmon this ground.

The Conmi ssioner urges us to affirmunder the second alternative test
for determ ning substantial incone. Under that test, incone is substantia
i f

the livelihood which you get from the business is either
conparable to what it was before you becane severely inpaired
or is conparable to that of uninpaired self-enployed persons in
your community who are in the sane or simlar business as their
nmeans of |ivelihood.

20 CF. R 8 404.1575(c)(2). The Commi ssioner argues that Petersen's incone
fromthe farmis substantial "because it is conparable to that he derived
fromthe farmprior to his alleged onset of disability." On this record,
we di sagree.

There is no evidence in the record of the CRP paynents Petersen
received before March 1991. The Conmi ssioner urges us to assune that his
CRP paynents have been constant since 1987. W decline to nake a critica
fact assunption on an inportant issue that the ALJ overl ooked. Moreover,
even if Petersen's CRP paynents were constant, additional fact questions
remain. Section 404.1575(c)(2) is concerned with the "livelihood which you
get fromthe business" before and after the alleged disability. The

3See Pub. L. No. 89-321, § 601, 79 Stat. 1187, 1206 (1965);
the Food Security Act of 1985, Pub. L. No. 99-198, § 1231, 99 Stat.
1354, 1509 (1985).
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Petersens reported a net farmloss of $1,015 on their federal incone tax
return in 1991. 1In other words, the CRP paynents, while substantial, only
covered their farm expenses; Petersen's after tax incone canme from his
Uni versity position. In these circunstances, were the CRP paynents
Petersen's "livelihood," and was the 137-acre farm his "business"?
Particularly given the total absence of relevant case | aw, these again are
guestions that should be decided in the first instance by the agency on an
adequat e fact record.

Alternatively, the Conm ssioner argues that Petersen's work activity
as a farmmanager is substantial gainful activity because it is "conparable
to that of uninpaired individuals in the community who are in the sane or
simlar businesses as their neans of livelihood." 20 CF.R
8 404.1575(a)(1). However, there is no evidence in the record as to (i)
whet her there is anyone in the El kader, |lowa, community whose |ivelihood
consists entirely of CRP paynents froma farmof conparable size, and (ii)
if there is such an uninpaired person, how his or her activities in
nmanagi ng such a busi ness woul d conpare to Petersen's work activities. The
record does contain a letter from the local ASCS Executive Director
advising that there are 47,000 acres of Clayton County, lowa, enrolled in
the CRP. But without nore findings and anal ysis, the ALJ's deci sion cannot
be affirnmed under 8§ 404.1575(a)(1).*

Focusing al nbst exclusively on Petersen's nedical problens, the
parties and the ALJ assenbled an adninistrative record that

“Likewi se, the record is inadequate to determ ne whether
Petersen's farm work activity satisfies the remaining self-
enpl oynent test, found in 8 404.1575(a)(2). Under this test, work
activity is substantial gainful activity if it is worth nore than
$500 per nonth "when conpared to the salary that an owner woul d pay
to an enployee to do the work you are doing." @Gven the net farm
| oss of $1,015 the Petersens reported on their 1991 federal incone
tax return, it seenms doubtful that a third party |andowner would
have paid Petersen an additional $6,000 to manage that venture.
But tax | osses are not always what they seem so this is another
fact-intensive question that we | eave open on renmand.
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does not permt neaningful review of the novel substantial gainful activity
i ssue raised by Petersen's farmactivities. Therefore, we renand to the
district court with directions to remand to the Conmi ssioner for further
proceedi ngs consistent with this opinion. See Payton v. Shalala, 25 F. 3d
684, 686 (8th Cir. 1994).
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